THE MORALITY OF DRONES
Targeted Killing
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The Facts of the Case.

The main areas where armed drones are being
employed are in Afghanistan and Pakistan.
Afghanistan is a declared war zone; Pakistan
is not. This makes a difference with respect to
international law as will be explained later. The
NATO Forces have been using drones in Af-
ghanistan, and it is planned that these facili-
ties will remain after the withdrawal of the
coalition’s troops.' Drones are being also be-
ing used in Yemen and Somalia. The U.S. has
recently opened drone bases in Saudi Arabia,
Djibouti and Niger.?

What is the Australian situation with re-
gard to drones? On Sunday July 21* Fairfax
Media reported that the spy base at Pine Gap
in Central Australia has had a key role in the
United States’ drone strikes directed at the “tar-
geted killing’ of the leaders of al-Qaeda and
Taliban.® Australian forces are reported to have
used drones in Afghanistan; for years the US
military launched spy drones from an air force
base near Adelaide.* On August 3"TheAge car-
ried a report that U.S. Secretary of State, John
Kerry has said that President Obama hopes to
end US drone strikes aimed at terrorists in
Pakistan.’ However, this would mean the ces-
sation of strikes in one area, not a renuncia-
tion of the use of drones elsewhere. Before
the Australian government goes further down
this path, Australian citizens should have the
opportunity to debate the matter.®

There is much controversy on the topic in
the United States, but as yet little debate in
Australia. Mark Mazzetti, author of The Way
of the Knife: The CIA at the Ends of the Earth,
a book on Drones,” was interviewed by Tony
Jones on Lateline on July 27" The Melbourne
Age of August 1, 2003 carried a two page re-
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port by Andrew Purcell of Jeremy Scahill’s
Dirty Wars which is very critical. These books,
especially Scahill’s, provide revealing ac-
counts of how the policies were formulated
and carried out are most revealing. However,
while Scahill in particular deals with issues of
U.S. law, these authors do not deal specifically
with the moral issues. These will be the focus
of this article. My thesis of this article is that
the lethal use of drones is arguably against is
against international law and against the moral
law as expressed in the traditional just war
doctrine.

The relevant international law has been
outlined by the Notre Dame University pro-
fessor of international law Mary Ellen
O’Connell. ‘Under the UN Charter the use of
major military force, such as the kind of force
that drones deploy (missiles and bombs weigh-
ing up to 500 pounds), is lawful only in three
situations: First, where a country has been the
victim of an armed attack—as provided for
under Article 51 of the UN Charter; second,
when authorized by the Security Council; and,
third, where a state is assisting at the request
of a government in an armed conflict zone,
such as the civil war that’s being fought in
Afghanistan. The US and other countries, in
particular NATO allies, are involved in an
armed conflict, a civil war, at the invitation of
the elected authorities of Afghanistan, in par-
ticular Mr. Karzai. There’s no other situation
in the world where the US is involved that
meets those criteria—Article 51 self-defense,
Security Council authorization, or express in-
vitation from the legitimate authorities of a
country to be involved in suppressing a civil
war.”®

In international law, an incidental armed
attack does not justify war as a response, but
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calls for ‘police action.” While the use of force
in self-defense on the part of a nation is le-
gally justifiable, every attack does not justify
war. Counter-terrorism must be primarily a
form of police action. To name an armed re-
sponse to terrorism as war is a way of justify-
ing the use of military weapons which would
not be allowed in police action: drones are
military weapons, as Professor O’Connell has
argued and so ought not to be used in situa-
tions that do not qualify as war. Terrorists in
Pakistan are non-state actors and their crimi-
nal acts should be dealt with by appropriate
police actions.

The U.N. Rapporteur on Counter-Terror-
ism and Human Rights Ben Emmerson has
written that the current use of armed drones in
Pakistan does not have the consent of the le-
gitimate government of that country and so is
against intentional law.® Whether the use of
these weapons in the other countries mentioned
is against international law would depend on
the relevant circumstances and this question
is beyond the limits of this article.

The ethical issues have been widely de-
bated outside Australia. Michael Walzer, the
author of Just and Unjust Wars' has argued
that drones as weapons were not unethical in
themselves; he saw no ethical difference be-
tween the use of drone to kill and an enemy
and the use of a sniper. However, he expressed
unease about them because they were so easy
to use; a fact that could lead to excessive use.!!
He expressed reservations about the inevita-
ble ‘collateral damage;’ the killing of civilians
which comes with the use of these weapons
despite the claims of their superior accuracy.
Walzer also expressed raised concern about
the process of selecting the candidates for ex-
ecution. He suggested that a selected commit-
tee could function as a kind of jury, but this
still leaves unanswered the question of the le-
gitimacy of the ‘jury,’ the reliability of the in-
formation available to them and the criteria
by which they would reach their judgment.

Robert George, a professor at Princeton
University, noted for his pro-life writing, has
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Fr Brian Johnstone has
recently returned to
Australia from his
posting as Ordinary
Professor of Moral
Theology/Ethics at the
Alphonsianum in Rome.

stated that the use of such weapons is not im-
moral in itself but would condemn their whole-
sale and indiscriminate use.'? Brian Orend, a
just-war theorist argues the use of drones is
justifiable tools of warfare."

The chairman of the U.S. Catholic bish-
ops’ Committee on International Justice and
Peace, Bishop Richard E. Pates of Des Moines,
has written calling for public discussion and
raising several serious questions about the
military use of drones. Bishop Pates, citing the
Compendium of the Social Doctrine of the
Church, urged that U.S. officials ‘exercise
leadership in advancing international norms,
standards and restrictions’ on the use of drones
and called for greater scrutiny of their use.
While he acknowledged that countries have a
right to use force in self-defense, the bishop
warned that not every attack by al-Qaida or
other terrorist organizations justifies war as a
response.

The bishop here is pressing an argument that
has been made very cogently by professor Mary
Ellen O’Connell As an alternative, he proposed
that the counter-terrorism tactics used by the
U.S.A. should be non-military, that is they
should adopt police action tactics. In particu-
lar, he urged that policy makers should work to
foster peace through building up respect for
human rights and working to remove the injus-
tices that that terrorists can exploit. The bish-
op’s letter focused on the just-war standards of
discrimination, imminence of the threat, pro-
portionality and probability of success and puts
these forward as appropriate criteria for judg-
ing the morality of targeted killing.
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I will now develop an ethical argument in
more detail.

I begin with a summary of the requirements
of the just war doctrine. Here an important
distinction needs to be made: for some expo-
nents of the doctrine the principles are ‘con-
ventions’ or agreements between nations; thus
when one party to the convention breaks the
agreement that other is no longer held to it.
For others, for example among ‘secular’ au-
thors Michael Walzer and Brian Orend, the
principles are moral requirements and not
merely conventions; this is also, of course, the
Catholic understanding of these principles.
However, as a student of ethics would know
there are disagreements regarding the ethical
theory that supports the requirements. In this
paper [ will not enter in to this question; I will
presume a theory of natural law as based on
reasonable arguments.

Before listing the requirements of the just
war, I note that there are two ways of regard-
ing war. One is based on the assumption that
considered human nature and human history
we must presume that there are going to be
wars until the end of human history; this we
could call the Augustinian assumption. Thus,
the doctrine of just war is an articulation of
the ways of limiting the evils of war as far as
possible. ‘As far as possible’ is the key phrase
here. The tradition of just war represents the
endeavours of ordinary people, canon lawyers,
lawyers and theologians, to develop legal and
moral structures to limit war. The second ac-
cepts that war itself can be an undertaking di-
rected to a positive goal, for example, a cru-
sade, or a secular version such as ‘a war to
make democracy possible’ or a ‘war to end all
wars.” The problem with this ‘idealist’ notion
of war is that the higher we elevate the goal of
war, the higher becomes the acceptable level
of the force that is ‘proportionate’ to that goal.
I would argue that in the present case the goal
of ‘keeping the U.S.A. safe from terrorism’ is
being given such a high value by some of its
proponents that it takes on the aura of an ab-
solute: means are being considered as justi-
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fied which contravene the international laws
of war and the rationally defensible criteria of
the just war doctrine.

The criteria of the just war doctrine apply
first to the decision to initiate war (for which
is used the Latin term ius ad bellum) and to
the conduct of the war (ius in bello). I will
now apply these criteria to the use of drones
in targeted killing.

First of all, there must be a just cause. Ac-
cording to the contemporary understanding of
the just war tradition, the only acceptable just
cause is defense against aggression.' On this
international law and the teaching of the Catho-
lic Church are agreed. Second, there must be
a right intention; all actions must be guided
by a will to achieve a just peace and not for
example to the furthering of national he-
gemony or economic interests such as gaining
access to oil. Intention means that attitude of
the will that guides one’s actions; actions ex-
press intentions. I will adopt a strong inten-
tional interpretation of the just war doctrine,
by which I mean an interpretation according
to which the other principles of the doctrine
are reasoned specifications of the basic inten-
tion. This means that the criteria form a ra-
tionally coherent system; they are not simply
an ad hoc list of rules. I will explain this point
when I deal with these other requirements.

A further requirement is proper authority
on the part of the initiator of the war; this
means the person of group responsible for the
political community. There can be two kinds
of reasons for this requirement: one is the view
that legitimate authority is somehow is an
embodiment of a higher order or even in some
sense an instrument of God. The second type
of argument is prudential; thus the purpose of
this limitation is to avoid sanctioning particu-
lar conflicts such as the inter-ethnic conflict
that is now occurring in Syria. The relevant
issue would be whether the initiator of the war
has sufficient support in the community and
the necessary resources to achieve a positive
outcome as distinct from armed chaos.

There must be a proportionate reason for
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initiating war. The concept of proportion is
difficult to clarify; in general it means that a
judgment must be reached that a war, with
all the harms that it will produce does more
good than harm.

Again, there are two distinct ways of inter-
preting proportion. For the first what is required
is that the action, the war in its totality, be di-
rected to or proportioned to achieving the pur-
pose of self-defense. The second is pragmatic
or consequential; it states that the positive re-
sults must be foreseen to outweigh the nega-
tive. In this interpretation the assessment of pro-
portionality can come down to calculating the
number killed as compared with the number
saved; this simplistic calculation is not what was
meant by proportionality. Numbers killed are
not the only criteria of proportionality, none-
theless when many are killed those guiding the
war would be ethically required to re-assess the
judgments of the goal and the means they have
adopted. The next criterion is last resort. In re-
lation to the present case the question would be
whether a police operation, involving counter-
terrorist tactics would be sufficient to achieve
the purpose of self-defense. These principles
govern the decision to initiate war.

There are further principles that concern
the conduct of war, (Jus in Bello). The first
and most important of these is discrimination
that is the requirement that those not engaged
in the conduct of the war, or noncombatants
not be attacked. This is the principle of non-
combatant immunity. For the Catholic tradi-
tion this is a moral requirement based on the
argument that since war may be directed only
to self-defense against aggression, only those
who are engaged in aggression may be tar-
geted; those who is not so involved must be
kept immune from attack. Some regard this as
merely a convention. Others, such as Walzer,
Orend and in particular the Catholic tradition
of just war consider this a binding ethical rule.
It has been argued in favor of targeted killing
that this enables attacks to be much more dis-
criminate than other means, for example high-
level bombing. This argument by itself does
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not justify drones. The use of high level bomb-
ing could be insufficiently discriminate and so
immoral; the use of drones might be relatively
less indiscriminate but still indiscriminate. We
need to examine the relevant facts.

The criterion of discrimination has a two-
fold application; first it applies to the process
of selecting candidates for execution, second
it applies to use of lethal weapons against the
chosen candidates.] remind the reader that all
the reports we receive of the killings carried
out with drones are of ‘suspected’ terrorists.
We are being asked by governments to accept
the legal and moral justification of executing
suspects. There is no judicial process open to
public scrutiny by which the persons are des-
ignated for execution; nor is there any proc-
ess by which these persons can be warned be-
forehand and given the opportunity to surren-
der. (However, Holder stated recently that
when it is feasible to capture a target, targeted
killing will not be carried out.")

We can note the language; a person is re-
duced to a ‘target.” Through a process of gath-
ering information and making judgments that
is not open to judicial review, certain person’s
names are added to a ‘kill list.”**It has been
reported that in selecting ‘targets’ the presump-
tion as that any male in certain regions is pre-
sumed to be a combatant, unless the contrary
can be supported by evidence. A front page
story in the New York Times, in Spring 2012
reported that Obama would often personally
approve the names of terrorism ‘suspects’ to
be added to a “kill list’ compiled by officials
of various government agencies.'” This evoked
the unwelcome image of the Roman emperor
giving the thumbs down signal for the killing
of a defeated gladiator in amphitheatre. As was
noted earlier Michael Walzer is concerned
about this process and proposes adding some
kind of public accountability by requiring that
a committee carry out the judgment on the vic-
tims. A secret committee however is hardly ad-
equate to ensuring public accountability.

A further relevant requirement of the just
war doctrine is that to justify the use of force
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against aggression the attack must be actual
or ‘imminent.” To be justified in responding
to aggression the defender is not required to
wait until the attack actually begins, to hold
back until the tanks are at the door for exam-
ple. But the aggressor must be demonstrably
in the process of preparing to attack: it is not
sufficient that a presumed future aggressor is
thought to be considering an attack or belongs
to a group that has attacked in the past. The
accounts of actual targeted killings provided
by Scahill would indicate that this rule has
often been violated.

The second argument is that, in practice,
targeted killing in not sufficiently discriminate.
Reports indicate that many civilians have been
killed. While the ‘pilots’ of the drones can
observe closely the targets at which they aim,
it is pointed out by critics that since the focus
of the cameras is narrow they may not be able
to see what surrounds the targeted person;
there may be family members or other non-
involved persons, in the vicinity; this is known
as ‘the soda straw effect.” Their vision is lim-
ited as would be the vision of someone look-
ing through a soda straw.

Critics also allege that after the initial at-
tack, a second attack is sometimes made on
the same target so as to kill by-standers who
have come to inspect the damage. Especially
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problematic are the so called ‘signature at-
tacks.” These are directed against persons or
groups whom intelligence suggests may be
involved in terrorist activity; these suspicions
are not confirmed.'® More recent reports indi-
cate that these may be more restricted. How-
ever, there is clear evidence that the criterion
of discrimination is being violated by the kill-
ing of unknown persons. "

Proportionality

What is known about the numbers of those
killed by drones in the conflicts going on in
Afghanistan and Pakistan? In contrast to more
conservative official U.S. statements, the ac-
counts provided by the Stanford/New York
University report—entitled ‘Living Under
Drones’*—offers higher figures published by
The Bureau of Investigative Journalism, an
independent organization based at City Uni-
versity in London. The Bureau of Investiga-
tive Journalism reports that from 2004 through
2013, available data indicate; total strikes 372,
total reported killed 2,566-3,570; civilians
reported killed 411-890; children reported
killed, 167-197; total reported injured 1,182-
1,485.2' On the basis of these killings it must
be concluded that the drone attacks fail the
criterion of proportionality.
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The strict conditions for legitimate defense by military force re-
quire rigorous consideration. The gravity of such a decision makes
it subject to rigorous conditions of moral legitimacy. At one and the
same time:

—the damage inflicted by the agressor or the nation or com-
munity of nations must be lasting, grave and certain;

—all other means of putting an end to it must have been shown
to be impractical or ineffective;

—there must be serious prospects of success;

—the use of arms must not produce evils and disorders graver
than the evil to be eliminated. The power of modern means of
destruction weighs very heavily in evaluating this condition.

These are the traditional elements enumerated in what is called the
‘just war’ doctrine.

—Catechism of the Catholic Church, no. 2309.
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